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JUDICIARY OF 
ENGLAND AND WALES     

  
District Judge Szagun 

 
In the Brighton Magistrates’ Court 

 
Surrey County Council 

 
V 
 

British Telecommunications PLC 
 
 

 
OFFENCE 
 

1. This is an offence brought by Surrey County Council under section 71 (5) New 
Roads and Street Works Act 1991 amended by Traffic Management Act 2004. 

 
SENTENCING FRAMEWORK 
 

2. The purpose of this legislative framework is to ensure public safety and therefore 
punishment and deterrence must be a key consideration in this decision.  
 

3. It is a summary only offence punishable with an unlimited financial penalty. 
 

4. There is no current published guideline specific for this type of offence. 
 

5. I apply the general principles of sentencing and fixing financial penalties, credit for 
guilty pleas and totality.  I apply the Guideline on Overarching Principles: 
Seriousness, Approach to the Assessment of Fines, Reduction for Guilty Pleas.  
The Consolidated Practice Direction 2015 (Sentencing) (CPD V11 Para Q)  

 
6. I accept that the Health and Safety Offences, etc Definitive Guideline does not 

apply to this offence and that are insufficiently analogous for assistance to be 
derived from the tables and ranges of fines set out therein; but do draw assistance 
from the general approach and structure and the extent that these also provide 
guidance on obtaining information on financial status and approach if that 
information is not forthcoming in the expected manner.   

 
7. General Sentencing approach requires that I consider the level of culpability and 

harm any aggravating and mitigating factors of the offences as well as the financial 
circumstances of the organisation to ensure that the level of fine has an equal 
impact on offenders with varying financial circumstances. 
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8. I am helpfully assisted by the list of penalties imposed since January 2016. I note 
that some of these penalties deal with a subsequent offence on the same site.  I 
also note that the circumstances identify the facts of re-instatement with un-
matching material and or of the wrong depth or thickness, rather than as in this 
case gravel rather than tarmac. I also note that the potential different road types, 
areas and respective speed limits.   

 
9. I note that whilst this assists with proportionality and consistency I must assess 

this case individually.  
 

10. I must ensure that any penalty I impose reflects the seriousness of the offence and 
meets in a fair and proportionate way the objectives of punishment and 
deterrence and removal of any gain derived from the offence.  It is also relevant to 
consider the wider impact of the fine within the organisation or on third parties.  

 
11. To that end the expectation is that comprehensive accounts for the last 3 years 

will be provided, to evidence; annual profit and loss accounts, or extracts and 
details of shareholders’ receipts and remuneration of directors and officers. 

 
12. Normally, only information relating to the organisation before the court will be 

relevant, unless exceptionally it is demonstrated to the court that the resources of 
a linked organisation are available and can properly be taken into account. 

 
13. The recent decision of R v NPS 2019EWCA Crim 228, confirms that “it is the 

offending organisation not that of any linked organisation” which is to be used.  
 

14. BT has not provided any accounts records, but it is accepted that they have a turn 
-over in the billions. In fact, a figure of 20 billion was put forward by Counsel, on 
their behalf, however, it is argued, that it is not BT’s turnover that should be 
considered in assessing this fine but that of the sub- contractors who were 
responsible for carrying out the works and would be required by them to pay any 
penalty imposed.  The turnover of that said company Vasmard, I am informed is 
£900,000 per annum, but no evidence, by way of accounts is produced to verify 
this fact. I am in fact now informed that the company has gone into liquidation.  

 
15. I shall return to the question of relevant turnover in respect of which company 

below.   
 
CIRCUMSTANCES OF THE OFFENCE 
 

16. In summary the circumstances of this offence are as follows.  BT are the statutory 
undertakers who subcontract work to a company called Openreach, they in turn 
subcontract work to a company called Telent, who in turn sub-contract to 
Vasmard, who were responsible for work on the day in question.  The work, 
which involved the laying of cables beneath the A24, required them to reinstate 
the excavation on the highway, in accordance with statutory guidance and code of 
practice.  This requires the road to be re-tarmacked to a certain thickness (50mm 
for a temporary cover and 100mm for permanent cover).  The work to the road 
was completed on the Thursday 14th June 2018.  The council were alerted, by 
residents to problems and the Highway support team were sent out to investigate.  
Instead of the proper tarmac covering, the road had been reinstated with a loose 
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granular material across the whole width of the road.  This I am informed is a 
main and busy through route serving this locality.  I have seen pictures of the road 
which is a winding single carriageway.  There is a, fairly sharp, bend in the road 
just at the point of the works, therefore, restricting any view from traffic 
approaching in either direction, of this uneven surface.   No warning signs or 
protective barriers, cones or temporary traffic light control measures remained in 
place. Vasmard were alerted to the problem at 12.25 on the 15th June. Their 
explanation was that the individual responsible for the works had been on his last 
day of employment with the company and left without alerting them to the fact 
that the job had run out of supplies and just left the job unfinished.  When alerted 
they did try to put right as quickly as possible but due to having to divert to pick 
up supplies and traffic conditions were such that they were unable to reach the 
site until 16.10.  The road was made good within 24 minutes of arrival.   

 
17. In terms of culpability the Overarching principles sets out four levels of criminal 

culpability:-  

i. Intention to cause harm, with the highest culpability when an offence is 
planned. The worse the harm intended, the greater the seriousness. 

ii. Reckless - as to whether harm is caused, that is, where the offender 
appreciates at least some harm would be caused but proceeds giving no 
thought to the consequences even though the extent of the risk would be 
obvious to most people.  

iii. Knowledge of the specific risks entailed by his actions even though he 
does not intend to cause the harm that results.  

iv. Negligence. 
 

18. The Overarching Principles: Seriousness Guideline recognises that there are 
offences (like this one) where liability is strict and no culpability need be proved for 
the purposes of obtaining a conviction, but the degree of culpability is still 
important when deciding sentence.  

19. Harm is generally categorised as High Medium and Low. 
 

20. The Prosecution submit in this case that the level of culpability is in the highest 
category as it amounts to a total disregard for the statutory regulations.  That the 
work fell far short of the standards required for the reinstatement of excavations 
in the highway.  
 

21. In terms of harm they submit that as this defect in the reinstatement subsisted 
between the Thursday to late afternoon, with potentially fatal consequences the 
harm category is high.   
 

22. The defence did not specifically submit the categories into which harm and 
culpability fell but relied upon the absence of actual harm and the exceptional 
circumstances of the how the situation arose and the considerable remedial action 
taken.  

 
23. I consider that the risk of harm to users of the highway, ranges at the lower end of 

the scale to a high risk of damage to motor vehicles from the gravel being thrown 
up and denting or damaging paintwork or windscreens and or damaging 
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/puncturing tyres, to a risk of serious injury or a fatality from a vehicle in 
particular a cycle or motor bike losing control and colliding with an oncoming 
vehicle or tree. On the one hand, the road conditions and weather over this 
period, which was dry and mild makes the likelihood of the risk of this, low and 
thankfully something that did not occur, it remains, however, a risk that could 
have had fatal consequences. Given the number the users of this road and the 
length of time over which the repair was left unattended, I conclude the level of 
harm overall is assessed as falling between medium to high.   

 
24. As far as the culpability is concerned I note that this is a strict liability offence and 

whilst BT, as the undertaker did not have personal knowledge of the 
circumstances of the job, subcontracted to others; they cannot and should not be 
able to hide behind their responsibility, in that position, to ensure that the have 
appropriate systems in place to guarantee that work sub contracted in this way, is 
properly monitored and ensures public safety. I place the category of 
culpability as negligent. 
 

25. As far as the question of consideration of which company’s turn over should be 
considered in the fixing of the financial penalty BT’s or that of Vasmard. 
 

26. It is agreed by the parties that the way the legislation is framed it only permits a 
prosecution to be brought against BT. 

 
27. I am informed that in fact the company Vasmard is in fact now in liquidation and 

in the process of being wound up.   
 

28. In determining the level of culpability, I have assessed BTs role in this offence not 
that of Vasmard and, therefore, determined the level of culpability to have been 
negligent.  If I were to consider the culpability of Vasmard in this situation that 
would be assessed very differently and on a much higher level.  

 
29. It is the status and authority of BT which provides the power to determine, 

impose and control the strict standards of work demanded of any company to 
whom they agree to subcontract this work and for that control to be continued 
down the line. 

 
30. BT is the prosecuted company and I do not consider it appropriate to enable 

them to hide behind their responsibility for public safety. 
 

31. I consider that it is both necessary and appropriate to determine a deterrent and 
proportionate fine based on their turn-over. 

 
32. I rely on the principle in the case of R v NPS 2019 EWCA Crim 228 in which it 

was held that the judge was wrong in that case to use the resources of a linked 
organisation with a larger turnover than the prosecuted company when fixing the 
penalty stating that “It is the offending organisation’s turnover, and not that of 
any linked organisation” which is to be used.  Whilst the case is not of course on 
all fours with this matter and relates to the application of the Health and Safety 
guideline and how to determine into which table the matter fell, I note that it is a 
helpful principle of guidance in this case. 
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33. Whilst I note that much of the knock on efforts to resolve the potential repeat of 
any such difficulty going forward was in fact a response and re-action by the other 
sub contracted companies up the line, I do accept and treat that as proper 
mitigation, as no doubt it was motivated by the fear of the main undertaker in the 
form of BT reviewing or terminating their arrangements along the line, another 
reason why the status of that company is relevant as the key authority and source 
of power and influence.   

 
34. I note that the measures taken included:- 

 
i. The termination by Telent of all work by Vasmard,  
ii. The launching, by Telent of a dual process for checking compliance of all 

work undertaken by sub -contractors; firstly, by launching a new 
mandatory, digital app. Which requires each contractor to long onto and 
tick off compliance during works conducted, and requiring the uploading 
of photographs of the site before and after completion of the work, for 
the scrutiny by a supervisor, for compliance.  Secondly a new process 
termed “permission to Dig” being a random additional check by the 
requirement of additional photographs.    

iii. A new responsibility for a Field and Street Works Manager established 
from September 2018 to add focus and oversight of street works 
performance.   

iv. Additional Intel Supervision training for all Supervisors of such works. 
 
CONCLUSION 
 

35. In taking the turn-over of BT as the appropriate one to determine a penalty 
proportionate with the seriousness of the offence as determined above in the 
context of the culpability and harm found and giving proper discount for the 
mitigation as well as credit for guilty plea. 

 
36. Further-more I note that this is not an organisation with an exclusively good track 

record.  Albeit for offences under different enactments a total of 23 previous 
convictions since 2014 were cited by the prosecution.  Whilst I note that this 
probably represents a small percentage of the overall workload, there can be no 
claim of credit for good character.  

 
37. The sentence is as follows:- 

 
i. Credit Guilty plea at 1/3  
ii. Financial penalty of £30,000  
iii. Costs of £5,816 
iv. Victim Surcharge £120.00  

 
38. Total amount to be paid is £ 35,936.00   

 
 

DISTRICT JUDGE SZAGUN 
26th March 2019 


